STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
CHAROLETTE JONES,
Petitioner,
VS. Case No. 05-3279
AKAL SECURITY,

Respondent .
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RECOMMVENDED CRDER OF DI SM SSAL

On Novenber 1 2005, AKAL Security filed a Mdtion to Dismss
the Petition for Lack of Subject Matter Jurisdiction or for
Summary Final Order, together with three exhibits, which
i ncl uded one affidavit. The undersigned has authority only to
make a recomendation to the Florida Conm ssion on Human
Rel ati ons (FCHR) and, therefore, the notion is considered a
notion for a recommended order of dism ssal.

APPEARANCES

For Petitioner: Charolette Jones, pro se
444 East Mowy Drive, Apartnent 7
Honest ead, Florida 33030

For Respondent: Aaron Reed, Esquire
Littl er Mendel son, P.C.
2 Sout h Bi scayne Boul evard, Suite 1500
Mam, Florida 33131



STATEMENT OF THE | SSUE

The issue for determ nation is whet her Respondent
di scrimnated against Petitioner on the basis of gender, marital
status, and retaliation in violation of the Florida GCvil Rights
Act of 1992, as anended.

PRELI M NARY STATEMENT

Charol ette Jones filed a conplaint wwth the FCHR chargi ng
AKAL Security with discrimnation on the basis of gender,
marital status, and retaliation in violation of the Florida
Cvil Rights Act of 1992, as anended. On Septenber 12, 2005,
this matter was referred to the Division of Adm nistrative
Heari ngs.

This matter was schedul ed for hearing to be held on
Novenber 15, 2005. AKAL Security requested a continuance and
concurrently filed a Motion to Dismss the Petition for Lack of
Subj ect Matter Jurisdiction or for Summary Final Order, together
with three exhibits, which included one affidavit. AKAL
Security was unable to contact Ms. Jones and, therefore, could
not represent her position on the pleading. By Oder dated
Novenber 4, 2005, the hearing was continued, the case was pl aced
i n abeyance, and the parties were directed to file a status of
this matter no | ater than Decenber 30, 2005. Further by

separate Order dated Novenber 4, 2005, M. Jones was provi ded an



opportunity to respond, by Decenber 7, 2005, to AKAL Security's
nmotion. No response was filed by Ms. Jones.

On Decenber 29, 2005, AKAL Security filed a status report
i ndi cating, anong other things, that Ms. Jones represented that
she had received the notion and the undersigned' s order,
provi di ng her an opportunity to respond to the notion; and that
it had infornmed Ms. Jones that AKAL Security was filing the
status report and that she could file her own status report.
AKAL Security's status report indicated a different address for
Ms. Jones in the Certificate of Service than the address of
record. On February 8, 2006, a Stipulation for Substitution of
Counsel was filed by AKAL Security. The Stipulation also
i ndi cated the sanme address, as the status report, for M. Jones.

On June 22, 2006, AKAL Security's new counsel filed a
Notice of Petitioner's Failure to File a Response to
Respondent's Modtion to Di smss and Request for Ruling. On
June 26, 2006, Ms. Jones filed a letter indicating that, in
August 2005 she had noved to anot her apartnent, indicating her
new address, and, therefore, had never received the order
provi di ng her an opportunity to respond to the notion; and that
she wanted a continuance of this matter and wanted this matter
to proceed to a hearing. The Notice indicated Ms. Jones
address of record in the Certificate of Service, not her new

address, even though the Stipulation and status report indicated



her new address. On June 27, 2006, the undersigned issued a
Noti ce of Ex-Parte Commruni cation because it did not appear that
Ms. Jones had forwarded a copy of her letter to AKAL Security.

By Order dated July 7, 2006, Ms. Jones was provi ded an
opportunity to respond to AKAL Security's notion to di sm ss,
with the Order being forwarded to her new address. She was
directed to file her response no |ater than July 31, 2006 and
advi sed that her failure to respond, as directed, would result
in the undersigned issuing a ruling on the notion w thout
further notice. M. Jones filed a response on July 31, 2006,
requesting a continuance of this matter, indicating that she is
at “notime . . . wlling to dismss . . . dispute,” and not
directly addressing the argunment of the notion to dismss. The
undersigned is not persuaded that this natter should be del ayed
with a continuance.

AKAL Security's Mtion to Dismss the Petition for Lack of
Subj ect Matter Jurisdiction or For Summary Final Oder is
consi dered a notion for a recommended order of dismssal. AKAL
Security seeks dism ssal of this matter on the basis that it
contracts to performwrk at a federal enclave, that all of
Ms. Jones duties were performed on federal property, and that,
therefore, subject matter of jurisdiction does not exist to hear

Ms. Jones' claim



Based on past experience with the FCHR, the undersigned
percei ves that the FCHR woul d prefer to have a hearing conducted
on all issues in order to render a final order on the evidence
presented at a hearing even if a recommendation for dismssal is
i nvol ved. Even considering the undersigned s perception of the
FCHR s preference, to conduct a hearing and, subsequently,
determ ne that subject matter jurisdiction does not exist would
be a waste of the resources of all concerned and woul d not be
econom cally prudent. Hence, the undersigned will address the
notion for a recommended order of dismssal. The record in this
matter is considered in resolving this notion.

A basic tenant of the lawis that in addressing notions to
di sm ss, allegations of the conplaint nust be accepted as true
and in the light nost favorable to the Conpl ai nant. Fox v.

Pr of essi onal Wecker Operators of Florida, Inc., 801 So. 2d 175,

178 (Fla. 5th DCA 2001); Cty of Gainesville v. State Departnent

of Transportation, 778 So. 2d 519, 522 (Fla. 1st DCA 2001).

FI NDI NGS OF FACT

1. On April 11, 2005, Ms. Jones filed a conpl aint of
di scrimnation agai nst AKAL Security with the FCHR al |l egi ng that
AKAL Security discrimnated agai nst her on the basis of sex
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(gender--female), " marital status (single), and retaliation in

violation of the Florida Cvil R ghts Act of 1992, as anended.



2. On August 8, 2005, the FCHR issued a DETERM NATI ON: NO
JURI SDI CTI ON ( FEDERAL ENCLAVE). In the Determ nation, the FCHR
provides, in pertinent part, that AKAL Security contracts with
the federal government and all of the services perfornmed by AKAL
Security are on a federal enclave subject to the exclusive
jurisdiction of the U S. Governnment. Further, the FCHR
provided, in pertinent part, that the discrimnation conplai ned
of occurred at Krone where state anti-discrimnation |aws are
not applicable to enployees of private contractors on federal
encl aves.

3. Also, on August 8, 2005, the FCHR issued a NOTlI CE OF
DETERM NATI ON: NO JURI SDI CTION. The Notice reiterated that the
FCHR | acked juri sdiction.

4. M. Jones filed a Petition for Relief with the FCHR on
Sept enber 2, 2005.

5. On Novenber 1 2005, AKAL Security filed a Mdtion to
Dismss the Petition for Lack of Subject Matter Jurisdiction or
for Sunmary Final Order, together with three exhibits, which
i ncl uded one affidavit.

6. The affidavit provided with the notion to dism ss was
provi ded by Jonat han Rhodes, the Human Resources O fice [sic]
for AKAL Security. M. Rhodes states in his affidavit that AKAL
Security contracts with the U S. Departnent of Honel and Security

| mm gration and Custons Enforcenent (1 CE) to provide security



services to the Krone Servicing Processing Center (Krone),
| ocated at 18201 Sout hwest 12th Street, Mam, Florida.
Further, he states that ICE is an agency of the U S. Departnent
of Justice. As to Ms. Jones' position, M. Rhodes states that
she was a Custody O ficer for AKAL Security at Krone and all of
her duties were performed on federal property.

7. Nothing in the record, including AKAL Security's
notion, indicates that Congress clearly authorized the Florida
Cvil Rghts Act of 1992 to be applicable to Krone.

CONCLUSI ONS OF LAW

8. "Wien the federal governnment acquires title to state
land with the consent of the state |egislature, Congress
acquires exclusive power to legislate in respect thereto."

(citations omtted) MIller v. Wackenhut Services, Inc., 808 F.

Supp. 697, 699 (WD. M. 1992). "Such places are 'federa
encl aves' within which the United States has exclusive

jurisdiction.” (footnote omtted) Akin v. Ashland Chem cal

Co., 156 F.3d 1030, 1034 (10th Cr. 1998). "A federal enclave
is territory which has been transferred by a state through
cession or consent to the United States and over which the
federal government has acquired exclusive jurisdiction."

(citation omtted) Gsburn v. Mrrison Knudsen Corporation, 962

F. Supp. 1206, 1208 (E.D. M. 1997). A "federally owned

facility perform ng a federal function is shielded fromdirect



state reqgul ati on, even though the federal function is carried
out by a private contractor unless Congress clearly authorizes

such regul ation." Goodyear Atom c Corporation v. Mller, 486

us. 174, 181, 108 S. C. 1704, 1710, 100 L. Ed. 2d. 158, 169
(1988). As a result, Florida does not have the "power to

| egi sl ate over 'federal enclaves which' are to [Florida] as the
territory of one of her sister states or a foreign land."

(citation omtted) Lord v. Local Union No. 2088, |IBEW 646 F.2d

1057, 1062 (5th Cir. 1981).

9. M. Jones alleges that the discrimnatory conduct
occurred at AKAL Security's worksite, which is |ocated at Krone.
On federal enclaves, state anti-discrimnation |aws are not
applicable to activities in federal enclaves and, therefore, not

applicable to enpl oyees of private contractors. See Kelly v.

Lockheed Martin Services Goup, 25 F. Supp. 2d 1, 5 (D.P.R

1998) ("No such [Congressional] statute has been passed to
permt state antidiscrimnation statutes to be enforced on
federal enclaves.") ("Congress has nmade no . . . adoption
[specifically making state | aws applicable on federal enclaves]
with regard to local tort or discrimnation laws."); Mller,
supra at 699-700. "[A]ln authorization of state regulation is
found only when and to the extent there is a clear congressional

mandat e, specific congressional action that nakes this



aut hori zation of state regulation clear and unanbi guous."”

(citation omtted) MlIller, supra, at 700.

10. In the instant matter, Krone is a federal enclave.
AKAL Securities contracts with Krome. Ms. Jones perforned al
of her duties at Kronme. No congressional mandate authorized
Florida's anti-discrimnation |aws to be applicable and
enforceable at the federal enclave, Krone.

11. The FCHR fails to have subject matter jurisdiction
over this matter and, therefore, the D vision of Adm nistrative
Hearings | acks subject matter of jurisdiction over this matter.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Florida Comm ssion on Human Rel ati ons
enter a final order dism ssing the conplaint of discrimnation
filed by Charol ette Jones agai nst AKAL Security for |ack of

subj ect matter jurisdiction.



DONE AND ENTERED t his 2nd day of August, 2006, in

Tal | ahassee, Leon County, Flori da.

bl K Yol

ERROL H. POWELL

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 2nd day of August, 2006.

ENDNOTE
" Sex was FCHR s category of discrinination used on the
conpl ai nt .

COPI ES FURNI SHED

Charol ette Jones
444 East Mowry Drive, Apartnent 7
Honmest ead, Florida 33030

Aaron Reed, Esquire

Littl er Mendel son, P.C.

2 South Bi scayne Boul evard, Suite 1500
Mam, Florida 33131

Deni se Crawford, Agency Cerk

Fl orida Commi ssion on Hunman Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149
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Cecil| Howard, GCeneral Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway

Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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